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ᵝᘧ C-19 
⛉Ꮫ◊✲㈝⿵ຓ㔠◊✲ᡂᯝሗ࿌᭩ 
 
ᖹᡂ 㸰㸯 ᖺ 㸲 ᭶ 㸱㸮 ᪥⌧ᅾ 
 
 
 
 
 
 
 
 
 
 
 
 
 
◊✲ᡂᯝࡢᴫせ㸸 
 ࡇࡢ◊✲ࡣࠊ2005 ᖺ 4 ᭶࡟⾜ࢃࢀࡓἲไྐᏛ఍ࢩ࣏ࣥࢪ࣒࢘ࠗࠕ ㄪ೵࠘ࡢẚ㍑ἲྐࠖࡢᡂᯝ
ࢆ๓ᥦ࡜ࡋࠊࡇࢀࢆࡉࡽ࡟῝ࡃ᥈ồࡍࡿࡓࡵ⾜ࢃࢀࡓࡶࡢ࡛࠶ࡿࠋ 
 ᙜึࡢᵓ᝿࡜ࡋ࡚ࡣࠊ᪥ᮏࡣࠊㄪ೵ไᗘࡀ㢖⦾࡟౑ࢃࢀࡿᅜࡔ࡜࠸ࢃࢀࡿࡀࠊṔྐⓗ஦ᐇ࡟
༶ࡋ࡚⪃࠼ࢀࡤࠊ19 ୡ⣖ࡢ࣮ࣚࣟࢵࣃࡶྠࡌࡔࡗࡓࡢ࡛ࡣ࡞࠸࠿ࠋࡲࡓࠊ୰ᅜ࣭ΎᮅࡢẸ஦⿢
ุࡣ⿢ุᐁࡀุỴ᱌ࢆᙜ஦⪅࡟ጾᅽࢆຍ࠼࡚ྜពࡉࡏࡿ࡜࠸࠺ࡶࡢ࡛࠶ࡾࠊࡇࢀࡶࠊ♫఍ⓗ⣮
தࢆ➨୕⪅࡟ࡼࡿỴᐃ࡛ࡣ࡞ࡃࠊᙜ஦⪅ࡢྜព࡟ࡼࡗ࡚ゎỴࡋࡼ࠺࡜ࡍࡿࡶࡢ࡛ࡣ࡞࠸࠿࡜࠸
࠺ࡇ࡜࡛࠶ࡗࡓࠋ 
 ࡑࡢᚋࠊࡇࡢၥ㢟ࢆྛᅜᅛ᭷ࡢṔྐ࡟༶ࡋ࡚ࡳ࡚࠸ࡗࡓ࡜ࡁࠊ࡜ࡾࢃࡅ࢖ࢠࣜࢫࡢ⣮தゎỴ
ࡣࠊྠࡌ⿢ุᅇ㑊࡛ࡶูᵝࡢጼࢆ࡜ࡿ࡜࠸࠺ࡇ࡜ࡀ☜ㄆ࡛ࡁࡓࠋ 
 ࡇࢀࡶྵࡵ࡚ࠊ19 ୡ⣖ࡢከඖⓗ⣮தゎỴീࡀ᫂☜࡟࡞ࡗࡓࠋ 
 
஺௜㢠 
                               㸦㔠㢠༢఩㸸෇㸧 
 ┤᥋⤒㈝ 㛫᥋⤒㈝ ྜ ィ 
㸯㸶ᖺᗘ 6,300,000 1,890,000 8,190,000 
㸯㸷ᖺᗘ 3,600,000 1,080,000 4,680,000 
㸰㸮ᖺᗘ 2,800,000 840,000 3,640,000 
ᖺᗘ    
  ᖺᗘ    
⥲ ィ 12,700,000 3,810,000 16,510,000 
 
 
◊✲ศ㔝㸸ἲᏛ 
⛉◊㈝ࡢศ⛉࣭⣽┠㸸ᇶ♏ἲᏛ 
࣮࣮࢟࣡ࢻ㸸ㄪ೵ࠊ່ゎࠊ௰⿢ࠊADRࠊ἞Ᏻุ஦ 
 
㸯㸬◊✲㛤ጞᙜึࡢ⫼ᬒ 
 ᪥ᮏ㏆௦ἲไྐᏛ࡟࠾࠸࡚ࡣࠊᚑ᮶࠿ࡽ᫂
἞ึᖺࡢࠕ່ゎࠖ࡜኱ṇᮇ௨㝆ࡢࠕㄪ೵ࠖ࡟
㛵ࡍࡿ◊✲ࡣ୍ᐃࡢ⵳✚ࡀ࠶ࡗࡓࠋ 
 ࡋ࠿ࡋࠊ່ゎ࡟ࡘ࠸࡚ࡣࠊㄪ೵࡯࡝㈨ᩱࡀ
ṧࡗ࡚࠸࡞࠸ࡓࡵࠊᮍࡔ࡟ࡼࡃࢃ࠿ࡗ࡚࠸࡞
࠸ၥ㢟ࡀከࠎ࠶ࡗࡓࠋ 
 እᅜἲไྐ࡛ࡣࠊ㏆௦ࡢ່ゎࡸㄪ೵ࡢ◊✲
ࡣࠊ⿢ุࡢ◊✲࡟ẚ࡭࡚ࡁࢃࡵ࡚ᑡ࡞࠿ࡗࡓࠋ 
 ࡋ࠿ࡋࠊ᪥ᮏࡢไᗘࡣእᅜࡢไᗘࢆཧ↷ࡋ
࡚సࡽࢀࡓࡶࡢ࡛࠶ࡿࠋ 
 ࡑࡇ࡛ࠊࡇࡢၥ㢟࡟ࡘ࠸࡚ࠊ᪥ᮏ௨እ࡟ࠊ
࢖ࢠࣜࢫࠊࣇࣛࣥࢫࠊࢻ࢖ࢶࠊ୰ᅜࡢㄪ೵ࢆ
ྲྀࡾୖࡆࠊẚ㍑ࡋ࡚ࡳࡓࡽ࡝ࡢࡼ࠺࡞⤖ᯝࡀ
◊✲✀┠㸸ᇶ┙◊✲(B) 
◊✲ᮇ㛫㸸2006㹼2008 
ㄢ㢟␒ྕ㸸㸯㸶㸱㸱㸮㸮㸮㸲 
◊✲ㄢ㢟ྡ㸦࿴ᩥ㸧 ࠕㄪ೵ࠖࡢẚ㍑ἲྐ 
  
◊✲ㄢ㢟ྡ㸦ⱥᩥ㸧 Legal history of “conciliation” in  comparison  
  
◊✲௦⾲⪅  
ᕝཱྀ ⏤ᙪ㸦KAWAGUCHI YOSHIHIKO㸧 
ἲᨻ኱Ꮫ࣭ἲᏛ㒊࣭ᩍᤵ 
◊✲⪅␒ྕ㸸㸱㸮㸯㸶㸴㸮㸵㸵 
Hosei University Repository
  
ฟࡿ࠿ࠋࡇࢀࡀࠊ㛤ጞᙜึࡢ⫼ᬒ࡛࠶ࡿࠋ 
 
㸰㸬◊✲ࡢ┠ⓗ 
 ᪥ᮏ່࡛ゎࡸㄪ೵ࡀከ⏝ࡉࢀࡿࡢࡣࠊ᪥ᮏ
ேࡢᶒ฼ព㆑ࡀప࠸࠿ࡽࡔ࡜ࡍࡿぢゎࡀࠊᕝ
ᓥṊᐅ௨᮶ၐ࠼ࡽࢀ࡚ࡁࡓࠋ 
 ௚᪉ࠊ㏆ᖺࡢẸ஦ッゴἲᏛࡸἲ♫఍Ꮫ࡛ࡣࠊ
⣮தゎỴ᪉ἲࡢ㔜せ࡞୍ࡘ࡜ࡋ࡚ ADRࢆྲྀࡾ
ୖࡆࠊ⣮தࡢᛶ㉁ࡸゎỴᚋࡢ♫఍㛵ಀࡢᏳᐃ
ᛶ࡞࡝ࢆ㔜どࡋ࡚ࠊㄪ೵ࢆ఩⨨࡙ࡅࡿ࡜࠸࠺
⪃࠼᪉ࡀᣦ᦬ࡉࢀ࡚࠸ࡿࠋ 
 ࡇ࠺ࡋࡓ≧ែࡢ୰࡛ࠊἲไྐᏛࡢ❧ሙ࡜ࡋ
࡚ࠊࡑࡶࡑࡶㄪ೵ࡢࡼ࠺࡞ไᗘࡣ࡝ࡢࡼ࠺࡞
Ṕྐⓗᩥ⬦࡛࠶ࡽࢃࢀࡓࡢ࠿࡜࠸࠺ࡇ࡜ࢆ
㏣✲ࡍࡿᚲせࡀ࠶ࡗࡓࠋࡇࢀࢆ᪥ᮏࡔࡅ࡛࡞
ࡃࠊ࣮ࣚࣟࢵࣃࡸ୰ᅜ࡜࠸ࡗࡓㅖᅜ࡜ẚ㍑ࡍ
ࡿࡇ࡜࡛ࠊึࡵ࡚ࠊ㏆௦ἲࡢ୰࡛ㄪ೵ࡀࡋࡵ
ࡿ఩⨨ࡀぢ࠼࡚ࡃࡿࠊ࡜⪃࠼ࡓࡢ࡛࠶ࡿࠋ 
 
㸱㸬◊✲ࡢ᪉ἲ 
 ࡲࡎࠊẚ㍑ᑐ㇟ࢆྛᅜࡢἲࡀ┤᥋࡟஺㘒ࡍ
ࡿ 19 ୡ⣖㏆௦ࡢࠕㄪ೵ࠖ࡜ࡋࡓࠋ 
 ࠕㄪ೵ࠖࡣࠊ⣮தゎỴ࡟࠾࠸࡚➨୕⪅ࡀᙜ
஦⪅㛫஺΅ࡢሙࢆタᐃࡋࠊᙜ஦⪅ࡢྜព࡟ࡼ
ࡾ⣮தゎỴసᴗࡀ⤊஢ࡍࡿࡶࡢࠊ࡜ᐃ⩏ࡋࡓࠋ 
 ࡇࡢᐃ⩏࡟ᚑ࠺࡜ࠊࣇࣛࣥࢫ࡟ࡣࠊ
conciliationࠊࢻ࢖ࢶ࡟ࡣࠊSchiedsmannࠊ
᪥ᮏ࡟ࡣ່ゎࠊ୰ᅜ࡟ࡣ⫈ゴ࡜࠸࠺ไᗘࡀぢ
࠸ࡔࡉࢀࡿࠋ 
 ࡇࢀ࡟ᑐࡋࠊ࢖ࢠࣜࢫ࡟ࡣࠊㄪ೵࡜࿧࡭ࡿ
ࡶࡢࡀ࡞࠸ࠋࡋ࠿ࡋࠊ㝙ᑂဨไᗘ࡬ࡢ୙ಙ࠿
ࡽ࢖ࢠࣜࢫ࡛ࡶࠊ⿢ุእ࡛⣮தࢆゎỴࡋࡼ࠺
࡜ࡋࡓヨࡳࡀ࠶ࡗࡓࠋࡇࢀࡀࠊarbitration
࡛࠶ࡿࠋ 
 ࡑࡇ࡛ࠊࡇࡢ◊✲࡛ࡣࠊୖグ 5ไᗘࢆẚ㍑
᳨ウࡍࡿ࡜࠸࠺ࡇ࡜ࢆ⾜ࡗࡓࠋ 
 
㸲㸬◊✲ᡂᯝ 
 19 ୡ⣖ࡢྖἲ࡜࠸࠺ࡢࡣࠊ࡝ࡇࡢᅜ࡛ࡶࠊ
኱ࡁ࡞㐣Ώᮇ࡟࠶ࡗࡓ࡜࠸࠼ࡿࠋ 
 ㏆௦௨๓࡛ࡣࠊἲࡑࡢࡶࡢࡀከඖⓗ࡟Ꮡᅾ
ࡋࠊ㞟ᅋࡈ࡜࡟ἲࡀ࠶ࡗࡓࠋࡲࡓࠊ࡝ࡢ⿢ุ
ᡤࡶุỴࡢᙉไᇳ⾜ࡀ࡛ࡁࡓࢃࡅ࡛ࡣ࡞࠸ࠋ 
19 ୡ⣖ࡢ㏆௦ἲࡣࠊ⿢ุᡤ࡟ᙉ࠸ᶒ㝈ࢆ୚࠼ࠊ
ุỴࡢᙉไᇳ⾜ᶵ⬟ࡶㄆࡵࡓࠋ 
 ࡋ࠿ࡋࠊࡑࢀ௨๓ࡢ᫬௦ࡲ࡛ࠊ➨୕⪅ࡢỴ
ᐃ࡟ᚑ࠺ࡔࡅ࡛࡞ࡃࠊᙜ஦⪅㛫ࡢ஺΅࡟ࡼࡗ
࡚⣮தࢆゎỴࡍࡿ࡜࠸࠺ࡇ࡜࡟ぶࡋࢇࡔ
ேࠎࡣࠊᐜ᫆࡟⿢ุᡤ࡬ࡢ౫Ꮡࢆ㧗ࡵࡿࡇ࡜
ࡣࡋ࡞࠿ࡗࡓࠋ 
 ࡇ࠺ࡋ࡚ࠊㄪ೵ࡸ௰⿢ࡀά⏝ࡉࢀࡿ࡜࠸࠺
஦ែࡀ⏕ࡲࢀࡓࠋṔྐ⌧㇟࡜ࡋ࡚ࡢㄪ೵࡜ࡣ
ࡇࡢࡼ࠺࡞ࡶࡢ࡛࠶ࡿࠋ 
 ᚑࡗ࡚ࠊᶒ฼ព㆑ࡢ㧗పࢆࡇࡇ࠿ࡽ┤ࡕ࡟
࠺࠿ࡀ࠺ࡇ࡜ࡣ࡛ࡁ࡞࠸ࠋࡲࡓࠊ㏆ᖺࡢ ADR
࡬ࡢὀ┠ࡶࠊ20 ୡ⣖࡟ධࡗ࡚࠸ࡗࡓࢇ⿢ุࡀ
᭱᭷ຊ࡞⣮தゎỴᡭẁ࡜࡞ࡗࡓᚋ࡛ࡢኚ໬
࡞ࡢ࡛ࠊ19 ୡ⣖ࡢ≧ἣ࡜ࡣᮏ㉁ⓗ࡟␗࡞ࡿࡶ
ࡢࡀ࠶ࡿ࡜ゝࡗ࡚࠸࠸ࠋ 
㏆௦⿢ุไᗘࡣࠊᙜ஦⪅ࡢྊႏࠊᙜ஦⪅ࡢ
ྜពࢆồࡵ࡞࠸ࠊุỴỴᐃࠊุỴࡢᙉไᇳ⾜
࡜࠸࠺ࠊබᶒຊ࡟ࡼࡿᙉຊ࡞ᙉไຊࢆ๓ᥦ࡜
ࡋ࡚࠸ࡿࠋࡇࡢ๓ᥦࡀ࠶ࡿࡓࡵ࡟ࠊ㏆௦ࡢ⿢
ุ࡛ࡣࠊᐇయἲ࡜ࡋ࡚ࡢᶒ฼⩏ົ㛵ಀࡀ୺せ
࡞ၥ㢟࡜ࡉࢀࠊࢱ࢖ࢺࣝࡢ௜୚ࡀἲⓗㄽ⌮ࡢ
୰᰾࡜࡞ࡿࠋ 
࡜ࡇࢁࡀࠊ19 ୡ⣖ࡢ⿢ุࡢᐇែࢆぢ࡚ࡳࡿ
࡜ࠊࡇ࠺ࡋࡓࡇ࡜ࡣ⮬࡛᫂ࡣ࡞࠸ࠋ⣮தࡀⓎ
⏕ࡋ࡚ࠊࡑࢀࡀᙜ஦⪅㛫࡛ゎỴ࡛ࡁ࡞࠸ሙྜ
࡟ࠊ஦௳ࡣ⿢ุᡤ࡬࡜ᣢࡕ㎸ࡲࢀࡿࡢࡔࡀࠊ
ࡑࡢሙྜ࡛ࡶࠊᙜ஦⪅ࡀุỴࢆồࡵ࡚࠸ࡿ࡜
ࡣ᩿ᐃ࡛ࡁ࡞࠸ࠋ 
19 ୡ⣖࡟ぢࡽࢀࡿᑡ㢠஦௳ࢆࡣࡌࡵ࡜ࡍ
ࡿ᪥ᖖⓗࢺࣛࣈࣝࡣࠊ⿢ุᡤ࡬ࡢၥ㢟ᥦ㉳ࢆ
ぢࡿࡇ࡜ࡣ࠶ࡗ࡚ࡶุỴ࡟࠸ࡓࡿࢣ࣮ࢫࡣ
ᚲࡎࡋࡶከࡃ࡞࠸ࠋ⿢ุࡀྲྀࡾୗࡆࡽࢀࡿࡇ
࡜ࡶከࡃࠊ⣮தࡢ⤊ᒁࡣࠊᙜ஦⪅㛫ࡢ࿴ゎࠊ
฼┈୺ᙇࡢ᩿ᛕ࡜࠸ࡗࡓࡼ࠺࡞ࠊከᵝ࡞ࢥ࣮
ࢫࢆࡓ࡝ࡗࡓ࡜ᛮࢃࢀࡿࠋ 
ࡇࡢሙྜࡢ⿢ุᡤࡢᙺ๭ࡣࠊุỴࢆฟࡍࡇ
࡜ࡼࡾࡶࠊᙜ஦⪅㛫ࡢゎỴࡀᅔ㞴࡜࡞ࡗࡓ࡜
ࡁ࡟ࠊ୧ᙜ஦⪅ࢆ⿢ุᡤ࡟࿧ࡧฟࡋࠊ࡜ࡾ࠶
࠼ࡎゎỴ࡟ྥࡅ࡚ྠࡌࢸ࣮ࣈࣝ࡟ࡘ࠿ࡏࡿ
ࡇ࡜ࠊᑐヰࢆ㛤ጞࡉࡏࡿࡇ࡜࡟࠶ࡗࡓ࡜ᛮࢃ
ࢀࡿࠋ 
ࡇ࠺ࡋࡓ஦ᐇࡣࠊἲไྐᏛࡢ◊✲ᑐ㇟ࡀࠊ
ᐇయἲࡼࡾࡶᡭ⥆ࡁἲࡢศ㔝࡟ከࡃぢࡽࢀ
ࡿ࡜࠸࠺ࡇ࡜࡜➢ྜࡍࡿࠋᐇయἲୖࡢᶒ฼⩏
ົᙧែࡸࡑࡢෆᐜࢆ୺ࡓࡿศᯒᑐ㇟࡜ࡍࡿ
ࡢࡣࠊ㏆௦ἲྐᏛ࡟㢧ⴭ࡟ぢࡽࢀࡿഴྥ࡛࠶
ࡗ࡚ࠊ๓㏆௦ἲྐᏛ࡛ࡣࡑ࠺࡛ࡣ࡞࠸ࠋࠕἲ
ࡢṔྐࠖࡣࠊ࠿࡞ࡾࡢ㒊ศࡀᡭ⥆ἲࡢṔྐ࡛
࠶ࡿࠋ 
 ࡑࡢཎᅉࡣࠊ㛗ࡁ࡟ࢃࡓࡾබᶒຊࡀุỴࢆ
ᇳ⾜ࡍࡿࢩࢫࢸ࣒ࢆᣢ࡚࡞࠿ࡗࡓ஦࡟࠶ࡿࠋ 
 ࡇࢀ࡟኱ࡁ࡞㌿᥮ࢆࡶࡓࡽࡍ஦ែࡀࠊ19 ୡ
⣖࡟⏕ࡌࡓࠋᅜᐙࡀุỴࢆ⮬ࡽᇳ⾜ࡍࡿࡼ࠺
࡟࡞ࡗࡓࡢ࡛࠶ࡿࠋࡋ࠿ࡋࠊࡇࡢኚ໬ࡣࠊ19
ୡ⣖ࡢ㛫ࡣ┤ࡕ࡟ᐇຠ໬ࡋ࡞࠿ࡗࡓࠋ19 ୡ⣖
࡟࠾࠸࡚ࡣࠊᘬࡁ⥆ࡁࠊ⿢ุᡤࡀᙜ஦⪅㛫ࡢ
ྜពࢆᘬࡁฟࡍᡭ⥆ࡁࡢタᐃᶵ㛵࡛࠶ࡿࡇ
࡜ࢆᮇᚅࡉࢀࡓ࠿ࡽ࡛࠶ࡿࠋ 
 ࡇ࠺ࡋࡓ஦᝟ࡣࠊᅜ࡟ࡼࡗ࡚ಶᛶⓗ࡞⌧ࢀ
᪉ࢆࡋࡓࠋ࣮ࣚࣟࢵࣃ኱㝣ἲ⣔ࡢᅜ࡛ࡣࠊࠕㄪ
೵ࠖࡀࡇࢀ࡟ᑐᛂࡋࡓࠋඛ࡟ぢࡓࠊࣇࣛࣥࢫ
ࡢ conciliation࣭ ່ゎࠊࢻ࢖ࢶࡢ Schiedsmannࠊ
᪥ᮏࡢ່ゎࡀࡇࢀ࡟ᙜࡓࡿࠋ 
 ࣇࣛࣥࢫ conciliation ࢆྖࡗࡓ juges de 
paix࣭἞Ᏻุ஦ࡣࠊไᗘタィ࡟࠾࠸࡚ࠊἲᑓ
㛛⫋࡛ࡣ࡞࠸࡜࠸࠺Ⅼࡀᙉㄪࡉࢀࡓࠋ࢔ࣥࢩ
࣭ࣕࣥࣞࢪ࣮࣒ୗࡢἲᚊᐙ࡬ࡢ୙ಙࡀᙉ࠿ࡗ
ࡓࣇࣛࣥࢫ࡛ࡣࠊ㠉࿨ᚋࡢྖἲไᗘࡢᵓ⠏స
ᴗ࡟㝿ࡋࠊᚑ᮶ࡢ⿢ุീࢆᢤࡅฟࡍࡓࡵࡢ᪂
ࡓ࡞ヨࡳࢆ juges de paix ࡢタ⨨࡜࠸࠺᪉ἲ
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࡛⾲⌧ࡋࡓࠋッゴࡢᥦ㉳࡟㝿ࡋ࡚ᚲࡎ່ゎࢆ
⤒࡞ࡅࢀࡤ࡞ࡽ࡞࠸ࠊࠕ່ゎ๓⨨୺⩏ࠖࡀ᥇
⏝ࡉࢀࡓࡇ࡜࡟ࡼࡾࠊ⣮தゎỴࡣࠊࡲࡎࡣᙜ
஦⪅ࡢྜព࡟ࡼࡗ࡚ゎỴࡍࡿ࡜࠸࠺ࢩࢫࢸ
࣒ࡀ୙ືࡢࡶࡢ࡜࡞ࡗࡓࠋ 
 ࡇࢀ࡟㍑࡭ࡿ࡜ࠊࢻ࢖ࢶࡢ Schiedsmann ࢩ
ࢫࢸ࣒ࡢタィ࡟ࡣࠊࣇࣛࣥࢫࡢࡼ࠺࡞ࠕ㏆௦
⿢ุᡤࡢ⌮ᛕࠖࡣぢ࠸ࡔࡏ࡞࠸ࠋᅜᐙ⿢ุࢩ
ࢫࢸ࣒ࡢᣑ኱࣭ᩚഛࡢ୰࡛ࠊᆅ᪉᭷ຊ⪅࡟ࡼ
ࡿ⣮தゎỴࡢሙࢆ⥔ᣢ࣭ಖᏑࡍࡿ࡜࠸࠺ഴྥ
ࡀᙉࡃぢࡽࢀࡿࠋࡋ࠿ࡋࠊࡑ࠺࡛࠶ࡗ࡚ࡶࠊ
ࡑࡇ࡛ணᐃࡉࢀࡿ➨୕⪅ࡀࠊἲᑓ㛛⫋࡛ࡣ࡞
ࡃࠊᆅᇦࡢືྥࢆ⫼ᬒ࡟ᙜ஦⪅㛫ࡢྜពࢆࡣ
࠿ࡿᏑᅾ࡜⪃࠼ࡽࢀࡓࡇ࡜ࡣࠊࡸࡣࡾぢ㏨ࡏ
࡞࠸ࠋ 
 ࡇࡢࡼ࠺࡟⪃࠼ࢀࡤࠊࣇࣛࣥࢫ࣭ࢻ࢖ࢶ࡜
࠸࠺኱㝣ἲ 2࢝ᅜࡣࠊ㏆௦⿢ุไᗘࡀᙉຊ࡞
ุỴᇳ⾜ࡢຊࢆ⫼ᬒ࡟ᐇయἲࡢ㡿ᇦ࡛άື
⠊ᅖࢆ኱ࡁࡃᗈࡆࡼ࠺࡜ࡋࡓ᫬࡟ࠊྜព࡟ࡼ
ࡿゎỴࡢᶵ఍ࢆ☜ಖࡋࡓ࡜࠸࠺Ⅼ࡛ࡣඹ㏻
Ⅼࢆᣢࡘࠋ 
 ࡇࡢࡇ࡜ࡣࠊ᪥ᮏࡢ່ゎ࡟ࡶྠᵝ࡟ᣦ᦬࡛
ࡁࡿࠋ㏆ୡ࣭ᖥ⸬యไୗࡢッゴไᗘࡣࠊ⛛ᗎ
㐪཯࡟ᑐࡍࡿไ⿢ࢆᛕ㢌࡟⨨࠸࡚タィࡉࢀ
࡚࠾ࡾࠊᙜ஦⪅㛫࡛ྜពࢆᙧᡂࡍࡿࡇ࡜ࡀྍ
⬟࡜ุ᩿ࡉࢀࡓ⣮த࡟ࡘ࠸࡚ࡣࠊᴟຊุỴࢆ
ୗࡉ࡞࠸ࡼ࠺࡞㓄៖ࡀ࡞ࡉࢀ࡚࠸ࡓࠋ᪥ᮏ࡛
ࡣࠊᙉᅛ࡞࣒ࣛ⛛ᗎࡀᏑᅾࡋࠊ࣒࡛ࣛゎỴ࡛
ࡁࡿ஦᯶࡟බ൤ࡣ㛵ࢃࡽ࡞࠸࡜࠸࠺ࡢࡀッ
ゴ㐠⏝ࡢᇶᮏ࡛࠶ࡗࡓࠋⓒጣࡢ㌟ศⓗ⤖㞟༢
఩࡜ࡋ࡚࣒ࣛࡀ࠶ࡾࠊࡇࡢ࣒ࣛ࡜㐃᥋ࡋ࡚Ṋ
ኈࡢ㌟ศⓗ⤖㞟༢఩࡛࠶ࡿ኱ྡᐙࡀ࠶ࡿࠋࡇ
ࡢᅜไᵓ㐀ࡢࡶ࡜࡛ࠊබ൤ࡢ⿢ࡁ࡜࣒ࣛࡢព
ᛮỴᐃࡀ㐃ᦠࡍࡿࡼ࠺࡟ไᗘタィࡀ࡞ࡉࢀ
࡚࠸ࡓࠋෆ῭ࢩࢫࢸ࣒࡜ࡣࡇࡢࡼ࠺࡞㏆ୡᅜ
ไࡀ⏕ࢇࡔᚲ↛࡛࠶ࡗࡓࠋ 
 ᫂἞࡟࡞ࡗ࡚ࠊᨻᗓࡣࠊࡇࡢ᪉㔪ࢆ኱ࡁࡃ
㌿᥮ࡋࠊᵝࠎ࡞஦᯶࡟ࡘ࠸࡚⿢ุุỴࢆୗࡍ
࡟࠸ࡓࡿࢩࢫࢸ࣒ࢆᩚഛࡋࡓࠋࡘࡲࡾࠊᙉຊ
࡞ุỴᇳ⾜ࡢຊࢆ⫼ᬒ࡟⿢ุᡤࡀᐇయἲࡢ
࡛ࣞ࣋ࣝᶒ฼⩏ົ㛵ಀࢆ☜ᐃ࡛ࡁࡿࠕẸ஦ッ
ゴไᗘࠖࢆタᐃࡋࡓࡢ࡛࠶ࡿࠋ 
 ࡋ࠿ࡋࠊࡑࢀ࡜ྠ᫬࡟ࠊ່ゎไᗘࡶ㛤ጞࡉ
ࢀࠊྜព࡟ࡼࡿ⣮தゎỴࡣࠊ⿢ุᑐ㇟ࡢᣑ኱
࡜ᖹ⾜ࡋ࡚ไᗘⓗ࡟☜ಖࡉࢀࡓࡢ࡛࠶ࡿࠋࡇ
ࡢ່ゎไᗘࡢタィ࡟࠶ࡓࡾࠊࣇࣛࣥࢫࡢ
conciliation່࣭ゎࠊࢻ࢖ࢶࡢ Schiedsmann
ࡀཧ↷ࡉࢀࡓࡇ࡜ࡣ≉➹ࡍ࡭ࡁ㔜せ஦࡛࠶
ࡿࠋ኱㝣ἲ⣔࡟ᒓࡍࡿ᪥ᮏ࡟࠾࠸࡚ࡶࠊࣇࣛ
ࣥࢫ࣭ࢻ࢖ࢶ࡜ྠᵝ࡞ไᗘⓗせㄳࡀぢࡽࢀࡿ
ࡢ࡛࠶ࡿࠋ 
 ࡓࡔࡋࠊ୍Ⅼࠊ᪥ᮏࡢ່ゎไᗘ࡟ࡣࠊ኱㝣
ㅖᅜ࡟ぢࡽࢀ࡞࠸኱ࡁ࡞≉ᚩࡀ࠶ࡿࠋࡑࢀࡣࠊ
ᙜ஦⪅㛫ࡢྜព஦㡯ࢆമົྡ⩏࡜ࡋࠊ୙ᒚ⾜
ࡢ㝿࡟ࡣ┤ࡕ࡟ᙉไᇳ⾜ࡀྍ⬟࡜࡞ࡿࡼ࠺
࡟タィࡉࢀ࡚࠸ࡿࡇ࡜࡛࠶ࡿࠋ኱㝣ㅖᅜࡢ
ࠕㄪ೵ࠖࡣࠊྜព࡟฿㐩ࡍࡿࡇ࡜࡟㔜ࡁࡀ⨨
࠿ࢀࠊࡇࡇ࡟฿㐩ࡍࢀࡤࠊᙜ஦⪅ࡣྜព࡟ᚑ
࠺࡜࠸࠺ࡇ࡜ࢆ๓ᥦ࡜ࡍࡿࠋ࡜ࡇࢁࡀࠊ᪥ᮏ
࡛ࡣࠊྜព࡟฿㐩ࡋ࡚ࡶࡑࡢෆᐜࡀᒚ⾜ࡉࢀ
࡞࠸ྍ⬟ᛶ࡟኱ࡁ࡞㓄៖ࡀᡶࢃࢀࠊྜពෆᐜ
ࡢᒚ⾜ᙉไ࡟㔜Ⅼࡀ⨨࠿ࢀࡿࡢ࡛࠶ࡿࠋ 
 ࡇࢀࡣࠊ኱㝣ἲㅖᅜࡀ⿢ุ࡜ࡣ␗࡞ࡿ⤖ᯝ
࡟ຊⅬࢆ⨨ࡃࡢ࡟ᑐࡋࠊ᪥ᮏࡣࠊ⿢ุ࡜ྠᵝ
ࡢᙉไຊ࡟㔜ࡁࢆ⨨ࡃࡶࡢ࡜ゝࡗ࡚࠸࠸ࠋ 
 ࡇࢀࡽ኱㝣ἲ⣔ㅖᅜ࡜␗࡞ࡾࠊ࢖ࢠࣜࢫࡣࠊ
ࠕㄪ೵ࠖไᗘࢆᣢࡓ࡞࠿ࡗࡓ࡜࠸࠺Ⅼ࡛≉ᚩ
ⓗ࡛࠶ࡿࠋ኱㝣ἲㅖᅜࡣࠊࠕ㏆௦໬ࠖ࡟ྥࡅ
࡚๓㏆௦ࡢ㌟ศⓗ⮬❧࡟⏤᮶ࡍࡿ๭ᣐⓗ⿢
ุࢩࢫࢸ࣒ࢆ෌⦅ᡂࡋࠊྛ✀⿢ุ࡜࿴ゎࠊ௰
⿢࡞࡝ࢆ㐃⤡ࡍࡿࢩࢫࢸ࣒ࢆసࢁ࠺࡜ࡋࡓࠋ
࡜ࡇࢁࡀࠊ࢖ࢠࣜࢫࡣࠊ19 ୡ⣖࡟࠾࠸࡚ࡶࠊ
ࡇࡢࡼ࠺࡞ไᗘⓗ㐃⤡ࡢヨࡳࡀぢࡽࢀࡎࠊ⣮
தゎỴไᗘࡣ๭ᣐⓗ࡞ࡲࡲ᥎⛣ࡋࡓࠋ 
 19 ୡ⣖࢖ࢠࣜࢫ࡛ࡣࠊ⡆᫆ᡭ⥆ࡁ࡟ࡼࡿุ
Ỵ⏦ࡋΏࡋࢆ⾜࠺⿢ุᡤࡀタᐃࡉࢀࠊேࠎࡣࠊ
ࡇࡢࡼ࠺࡞ᡭ⥆ࡁࢆ฼⏝ࡋ࡚ッゴࡢ⏦❧ࢆ
⾜ࡗࡓࡀࠊከࡃࡣࠊッゴᡭ⥆ࡁࡢ㐣⛬࡛⏦❧
ࢆྲྀࡾୗࡆࠊ࿴ゎ࡟ྥ࠿ࡗࡓࠋࡲࡓࠊྛᆅ࡟
タ⨨ࡉࢀࡓ justice of the peace࣭἞Ᏻุ஦
ࡣࠊ⾜ᨻ஦ົ࡜ฮ஦஦௳ࡢ⿢ุࢆฎ⌮ࡍࡿ㐣
⛬࡛ࠊᙜ஦⪅㛫ࡢྜពࢆ່ዡࡋࠊ஦ᐇୖࡢ⣮
தゎỴࢆ⾜ࡗࡓࠋ 
 ࡇ࠺ࡋ࡚ࠊ࢖ࢠࣜࢫ࡛ࡣࠊ኱㝣ⓗࠕㄪ೵ࠖ
ᡭ⥆ࡁ࡜ࡣ␗࡞ࡗࡓᙧ࡛ྜព࡟ࡼࡿ⣮தゎ
Ỵࡀᚿྥࡉࢀࡓࡢ࡛࠶ࡿࠋ 
 ࡇࡢࡼ࠺࡟ぢࡿ࡜ࠊ19 ୡ⣖ࡢ⣮தゎỴࢩࢫ
ࢸ࣒ࡢ≉ᚩࡀࠊ⿢ุ࡜ᖹ⾜ࡋ࡚ྜព࡟ࡼࡿ⤊
ᒁࢆ㔜どࡋࡓⅬ࡟࠶ࡿࡇ࡜ࡀࢃ࠿ࡿࠋ 
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ࡣୗ⥺㸧 
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࡬ࡢࢥ࣓ࣥࢺ(ἲ♫఍Ꮫ 70 ྕ 2009)ࠊ 
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Legal Troubles and Their Resolution in 
China  :the Interaction of Shuolizhe 
and Xinfuzhe  ,International Journal 
of Asian Studies, vol.3,part2,2006, ᰝ
ㄞ ↓ ,pp.239-254,Cambridge University 
Press 
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